STATE OF MICHIGAN
IN THE SUPREME COURT

STATE OF MICHIGAN ex rel.
MARCIA GURGANUS,

Plaintiff-Appellee,
v

CVS CAREMARK CORPORATION;
CVS PHARMACY INC, CAREMARK,
LLC; CAREMARK MICHIGAN
SPECIALTY PHARMACY, LLC;
CAREMARK MICHIGAN SPECIALTY
PHARMACY HOLDING, LLC; CVS
MICHIGAN, LLC; WOODWARD
DETROIT CVS, LLC; REVCO
DISCOUNT DRUG CENTERS, INC,;
KMART HOLDING CORPORATION;
SEARS HOLDINGS CORPORATION;
SEARS HOLDINGS MANAGEMENT
CORPORATION; SEARS, ROEBUCK
AND CO.; RITE AID OF MICHIGAN
INC.; PERRY DRUG STORES, INC,;
TARGET CORPORATION; THE
KROGER CO, OF MICHIGAN; THE
KROGER CO.; WALGREEN CO. and
WAL-MART STORES INC.,

Defendants-Appellants.

Supreme Court Case No. 146791
Court of Appeals No. 299997

Circuit Court Case No.: 0903411 -CZ
Honorable James R. Redford

.'/

CITY OF LANSING and DICKINSON

PRESS INC., individually and on hehalf

of all others similarly situated,

Plaintiffs-Appellees,
Cross-Appellants,
V N
RITE AID OF MICHIGAN, INC. and
PERRY DRUG STORES, INC.

Defendants-Appellants,
Cross-Appellees,

Supreme Court Case No. 146792

Circuit Court Case No. 0907827 -CZ
Honorable James R. Redford




CITY OF LANSING; DICKINSON
PRESS INC.; and SCOTT MURPHY,
individually and on behalf of all others
similarly situated,

Plaintiffs-Appellees,
Cross-Appellants,

v

CVS CAREMARK CORPORATION;
CVS PHARMACY INC.; CAREMARK,
LLC; CAREMARK MICHIGAN:
SPECIALTY PHARMACY, LLC; -
CAREMARK MICHIGAN SPECIALTY
PHARMACY HOLDING, LLC; CVS
MICHIGAN, LLC; WOODWARD
DETROIT CVS, LLC; REVCO
DISCOUNT DRUG CENTERS, INC.;
KMART HOLDING CORPORATION;
SEARS HOLDINGS CORPORATION;
SEARS HOLDINGS MANAGEMENT
CORPORATION; SEARS, ROEBUCK
AND CO.; TARGET CORPORATION;
THE KROGER CO. OF MICHIGAN;
THE KROGER CO.; WALGREEN CO.
and WAL-MART STORES INC.,

Defendants-Appellants,
Cross-Appellees.

Supreme Court Case No. 146793
Court of Appeals No. 299999

Circuit Court Case No. 10-00619-CZ
- Hon. James R. Redford

/

VARNUM LLP

Perrin Rynders (P38221)

Bryan R. Walters (PG8050)

Attorneys for Plaintiffs/Appellees

Bridgewater Place, P.O. Box 352

Grand Rapids, MI 49501-0352
(616) 336-6000 ‘

FOLEY & LARDNER LLP

- Frank E. Pasquesi

Robert H, Griffith

" Attorneys for Defendants/ Appellants CVS

321 N. Clark Street, Suite 2800
Chicago, IL 60654
(312) 832-4500




FOLEY & LARDNER LLP

Jeffrey Scott Kopp (P59485)

Attorneys for Defendants/Appellants CVS
500 Woodward Avenue, Suite 2700
Detroit, MI 48226-3489

{313) 234-7100

HONIGMAN MILLER SCHWARTZ & COHN
Eric J. Eggan (P32368)

Attorneys for Defendants/Appellants

Kroger and Walgreens

222 North Washington Square, Suite 400
Lansing, MT 48933-1800

(517) 377-0726 -

DYKEMA GOSSETT PLLC

Jill M. Wheaton (P49921)

Attorneys for Defendants/Appellants
Kmart and Sears

2723 South State Street, Suite 400
Ann Arbor, MI 48104

(734) 214-7629

'MILLER CANFIELD PADDOCK & STONE PLC
Robert L. Dejong (P12693)

doseph M. Infante (P68719)

Attorneys for Defendants/Appellants

Rite Aid and Perry Drug

1200 Campau Square Plaza

99 Monroe Avenue, NW

Grand Rapids, MI 49503

(616) 454-8656

FAEGRE & BENSON LLP

Wendy J. Wildung

Craig S. Coleman

Attorneys for Defendant/Appellant Target
220 Wells Fargo Center

Minneapolis, MN 55402 .

(612) 766-6981

MILLER JOHNSON PLC

Matthew L. Vicari (P44049)

Joseph J. Gavin (P69529)

Attorneys for Defendant/Appellants Wal-Mart
250 Monroe Avenue, NW, Suite 800

P.0. Box 306 ‘

Grand Rapids, MI 49501-0306

(616) 831-1700

HONIGMAN MILLER SCHWARTZ & COHN
Norman Ankers (P30538)

Arthur T. O'Reilly (P70406)

Attorneys for Defendants/Appellants

Kroger and Walgreens

660 Woodward Avenue, Suite 2290

Detroit, MI 48226 ‘

(313) 465-7306

DYKEMA GOSSETT PLLC

Todd Grant Gattoni (P47843)
Attorneys for Defendants/Appellants
Kmart and Sears

400 Renaissance Center

Detroit, MI 48243

(313) 568-6943

MILLER CANFIELD PADDOCK & STONE PLC
Todd Alan Holleman (P57699) '
Clifford W. Taylor (P21293)

Attorneys for Defendants/Appellants

Rite Aid and Perry Drug

150 West Jefferson Avenue, Suite 2500

Detroit, MI 48226-4415

(313) 496-7668

DICKINSON WRIGHT PLLC

Edward P. Perdue (P55888)

Dennis C. Kolenda (P16129)

Scott R. Knapp (P61041)

Attorneys for Defendant/Appellants Target
200 Ottawa Avenue, NW, Suite 900

Grand Rapids, MI 49503

(616) 458 11300

JONES DAY .

Tina M. Tabacchi

Brian J. Murray

Dennis Murashko

Attorneys for Defendant/Appellants
Wal-Mart o '
77 West Wacker Drive, Suite 3500
Chicago, IL 60601

(312) 269-4078




BRIEF ON APPEAL OF THE STATE OF MICHIGAN AS AMICUS CURIAE
ORAL- ARGUMENT NOT REQUESTED

Bill Schuette
Attorney General

Aaron D. Lindstrom (P72916)
Solicitor General
 Counsel of Record

Matthew Schneider (P62190)
Chief Legal Counsel

Susan Hellerman (P75650)
Assistant Attorney General
Attorneys for State of Michigan
Health Care Fraud Division
2860 Eyde Parkway '
East Lansing, M1 48823
'517-241-6500

Dated: January 8, 2014




TABLE OF CONTENTS

Page
Table of Contents .....ccverrirvrrieereerei et errbrarrrreeareeaaeraaerrearesaaren i
Index of AUNOFIEIES, . vviiiirii e e e e sceriie e csraiaruasae s s s s branar st eresensasbants ..... 1
Statement of Questions Presented ....... e et arereaeesatbiaraarerrebrrraeen v
| Rak g e1s 80Tt 510 o WURUUU OSSO O PS PP POPPPPR N OPSTPPPRe: 1
Argument..........ccovinininieennnd s 3
I.. Reimbursement claims for improperly priced drugs are false claims............... 3
A. Pharmacy providers expressly certify Medicaid claims. ....... erreeeeeeanen 5
B. Even if the provider’s represe.ﬁtationvis deemed to be implied,

such a false representation constitutes a false claim. ... 9

II. MTFCA remedies are always available in a qui tam action based on the
filing of false ClATIMIS. .....iciiiiiuerirrriiiie s e e s s e 12
A, Qui tam actions exist to aid in fighting fraud. ..o 12

B. The administrative sanctions of the Public Health Code are not
exclusive and do not displace the Attorney General’s authority. ......... 14
18

Conclusion .....ccovrnieenn. eevuvesssenernetetasiantneearee e riataetnshararra e e u e aranesan s ras e raenbara s N




INDEX OF AUTHORITIES

Cases
ABC Supply Co v River Rouge, 216 Mich App 396, 549 NW 2d 73 (1996)................. 16
In re Pharmaceutical Industry Average Wholesale Price Litigation, 491 F
Supp2d 12, 18 (D Mass, 2007) .....vcverirreereirariniererseesosesinesiaeenterersersessessesnsasens rvvrreeans 8
In re Rucker, 121 Mich App 798, 329 NW2d 510 (1982)....ccccovvervivrnernrncans JRTIR 16
People v Kanaan, 278 Mich App 594, 751 NW2d 57 (2008).....c.cvremrrernercerenenrinennenns 15
People v Orzame, 224 Mich App 551, 570 NW2d 118 (1997)..coceuvurrrenecsseereeresions 11, 16
Sun Valley Foods Co v Ward, 460 Mich 200, 596 NW 2d 119 (1999).....c.c...rr. crens 16
United States ex rel Augustine v Century Health Serv, 289 F3d 409 (CA 6,
2002).ciiinirieerereienenns crerererennns s 8, 14
United States ex rel Barreit v Columbia/HCA Healthcare Corp, 2561 F Supp2d
28 (DDC, 2008)....evvieiiririniinreirsneraeneresnrrraeeeraessannesessnne et rere e e e rreesaaesonnes 8
United States ex rel Duxbury v Ortho Biotech Products; LP, 2009 WL 2450716
(CA 1, 2000 eereeveeemseeseasiesessseesessessssesssssssassssssssessss s sssssessssssassssessessionesessesssnnsens 8
United States ex rel Kneepkins v Gambro Healtheare Inc, 115 F Supp2d 35 (D
IMASS, 2000) ...uvevieiiieiirriieeeiirereresesrinerass s e asasree s ss s entetrs s s e et bae s s e e AR T s ee s s e et e e e nea s 8
United States ex rel McNutt v Haleyville Medical Supplies, 423 F3d 1256 (CA
11, 2005) ... vvvereeereersenssresssessarseesssssesesssssssansssisenns ST e enasssinens 8
United States ex rel Pogue v Diabetes Treatment Centers of America, 238 F
Supp2d 258, 264 (DDC, 2002) .....cccccevenriaremrneriesssnisnensnens e ter et e e e e e e sneaes 8
United States v Kmart Corp, 2013 WL 5615747 (SD 111 Sept 18, 2013)......ccccvvveunee. 11
United States v Rogan, 517 F3d 449, 452 (CA 7, 2008) ...c.crvermemecmnimrinmimmsriminsisnrsasinnes 8
Statutes
B1USC § 8729 covresceeeeereeesssssreemsersssssssnmssseeso e oot 12
42 USC 1396D{Q) v evevevereireerririrerisie ettt 12,15
IMOCL 83317701 .ot eeetteee et e sse e s e e e e e arevassanesrannassansecsssssmtnenasranesssabeassnrasaans iv

1




VLGS 383.1772 oo eeeeeeeeeee e ee et et e e s eesee s e eas et aseasesessases s sesereerenesaseaseneaeeneanens 2, 14

MCL 333.17_755(2) ................................................................................................ passim
ML B3BLTT68 oo — 14
IVICL 400.11TAB) rvrvvvessesessesseesesesesesssreaseseessessesserssessesasssseseasesesssssesansessassossoseassssenssnes 5
MCL 400, 111804A)(C) c.rvvvereerereerereerererrrresnssesesneresseesans etres ettt r et aranetar et aes 5
MICL 400, 11TD(LE) v veveeeveerseeereeerseesesseessseseseeseressesesessesssosesesesssssssssessassassssasarssssnsees 7
T PRI R B L e €, YOO 5
MCL 400.800 .ooovovvooeereesecreee A 1
MICLL 400,80 eooooeoeveooeeeee oo esessesssessesesseesesesssesesseesseasessonssesssesssssamsenesinr R iv
MIGL 400.602(C) ..o vossososseoeeseeseeessssessseessessesssesssesessessessereseesseseereessameceererssssBs 9
MECLL A00,602(A) 1vvverevvereerrererreseeeecessseseesassesseessosssnsiesseresssassssssssasessssssasssssssssosssssosessees 3
MOL 400.607 vvvveveeeervrrsssreee oo s 3
MCL 400.6108 ......vvvveren, v OO OO SRSPOOS 13
MCL 400612 «.evveerreeeeeeerereereresnens e ee et s ettt ettt ren et 17
Other Aufhorities

COA OD 20 ereereeeererereeeersevreessereseesserens e ee et er et sees R 9, 10, 11
Regulations |

A2 CEFR 455,18 1ovvveoeeeeveosoeeseseseseeresessesessessssesesesssessessssessssssnssansssssssssssssasssssssssssessinsessans 6

1ii




STATEMENT OF JURISDICTION

The Attorney General agrees with the Plaintiffs’ statement of appellate

jurisdiction.

STATEMENT OF QUESTIONS PRESENTED

Iﬁ an order. dafed September 18, 2013, this Court granted the Defendants’ -
application f;)r leave to appeal and the Plaintiffs’ applicai:ion for cross appeal,

though limiting the cross api)eal to one issue. The Attorney General ‘will address

the fourth and fifth issues identified by the Court:

4, Whether claims for payment by Medicaid that violate the pricing
requirements of MCL 333.17755(2) are “false claims” under the
Medicaid False claims Act (MFCA), MCL 400.601 et seq.?

5. Whether use of the remedies under the MFCA is available when a
pharmacy has violated part 177 of the Public Health Code, MCL
333.17701 et seq., by falsely certifying to the Medicaid program that
the pharmacist has complied with the pricing requirements of that

“section? '

iv




INTRODUCTION

Michigan's Medicaid program is a crucial safety net for residents who are
unable to afford health care. The program provides essential care for the State’s
indigent population. Indeed, Michigan Medicaid provides health care services to
moré than 1.9 million_ people (approxim’ately 19% of Michigan’s i)bpulation), and it
paid approximateiy $800 million in pharmacy claims in the fiscal year ending
September 2012, With Medicaid funds stretched to their limit, Michigah cannot
afford to pay falsely inflated prices for heélth care services. | |

The Attorney General’s primary tool to combat fraud against these funds
needed to care for the State’s neediést citizens is the Medicaid Falsé Claims Act,
MCL 400.600 et seq. The MFCA empowers the Attorney General to investigate and
take civil or criminal action against persons Wh:) commit Medicaid fraud. The |
MPFCA also permits private citizens, as in this case, to bring actions on behalf of the
State. The Attorney General may then chooée to intervene in those actions and
take over prosecution on behalf of the State, or, as here, to decline to intervene for a
number of reasons unrelated to the merits of the allegations. Failing to uphold the
Court of Appeals’ decision in this case may impair the effective us;_a of the Medicaid
False Claims Act to prévent fraud and waste of Medicaid funds. The Defendants
~ argue that overcharging Medicaid for prescription drugs does not result in a false
claim under the Medicaid False Claims Act, and that providers do not certify their

claims by submitting them to Medicaid. Both of these arguments are wrong.




As to the first, Michigan law—specifically, MCL, 333.17755(2)—requires
pharmaciste to pass on the savings from generic prescription drugs. Claims that
seek reimbursement for a generic drug, based on the falsely reported difference in
acquisition costs between the brand name drug and the generic drug and that fail to
pass on ’ehe pharmacy’s actual saviags, are deceptive and support a claim under the
| Act. And as .to tﬁe second, by submitting claims for reimbursement by Medicaid,
providers expressly certify ‘that the claims are trae and accurate, and that the
services and products were dispensed and priced in aecordaﬁce with Michigan law.

The mandate of the Attorney General is to_ﬁght fraud by enforcing the
Medicaid False Claims Act. This mandate is distinct from that of the Department
of Licensing and Regulatory Affairs or of the Board of Pharmacy; their mandate is
to “regulate, control, and inspect the character and standard of pharmacy practice”
and to discipline licensees who have adversely affected the public’s health, safety,
and welfare. MCL 333.17722. VNothing in the Public Health Code provides a
mechanism for the Attorney General to recover Medicaid dollars fraudulent_ly '
obtained by pharmacists. Conversely, the remedies available uhder the Act are not
available through the Board. In short, different state entities have different roles to
play, and the fact that certain state agencies exert regulatory authority in no way
diminishes the Attorney:General’s‘ separate authority and responsibility to enforce
Michigan’s anti-fraud iaWs. The existence of administrative remedies tq address

public health concerns does not displace laws against fraud.




ARGUMENT

I. Reimbursement claims for improperly priced drugs are false claims,

MCL 333.17755(2) requires a pharmacy to pass along its generic drug
savings to Medicaid. The language of the statute is clear and unambiguous:
If a pharmacist dispenseé. a generically equivalent drug prbduct‘, the
pharmacist shall pass on the savings in cost to the purchaser or to the
third party payment source if the prescription purchase is covered by a

third party pay contract. The savings in cost is the difference between |
the wholesale cost to the pharmacist of the 2 drug products.

A pharlhacy that fails to comply with this law and instead presents inflated |

claims for payment by Medicaid is making false claims. Consider a concrete

.. example, If alpharmacy dispenées a generically equivalent drug with an acquisition
cost of $20.00 and the pharmacy’s acquisition cost for the brand name version of .

_that drug is $70.00, the pharmacy must pass on to the purchaser this $50.00
difference by selling the géneric drug for at least $50.00 less than the pharmacy
would have sold the brand name drug to that purchaser. If the pharmacy faﬂs to
pass on the savings, that pharmacy may be held liable under the Medicaid False
Claims Act.

The Medicaid False Claims Act provides that persons shall not submit claims
for reimbursement by Medicaid that are false. MCL 400.607. “False” means wholly
or partially untrue or de-ceptive. MCL 400.602(d). “Deceptive” means “makilng a
claiJ;n or causing a claim to be made under the soci;ﬂ welfare act that contains a
statement of fact or that fails to reveal a fact, which statement or failure leads the
departme‘nt to believe the represented or suggested state of affair to be other than it

~actually is. (Emphasis added) MCI. 400.602(c). MCL 400.602(c) (emphasis added).




Inflated claims—i.e. claims that‘do not accurately reflect the provider’s true costs—
are, for that reason, “false” claims. One need not resort to theories of certification to
determine whether a claim is “false.”

Defendants’ focus on certification is not only misplaced, but it
mischaracterizes Plaintiffs’ argument as focusing on an “implied certification”
theory. Indeed, pharmacy’provideré;, who are required to comply with applicable
state and federal laws, rules, regulations, and policies, expressly certify that their
claims are true and accurate. Before billing Medic.aid, a pharmacy providef must
enter into a Pharmacy Provider Enrollment & Trading Partner Agreement.
(Exhibit A). This foi'm requires pharmacy providers to read an(i comply with: I) the.
Michigan Medicaid Provider Manual and the Claims Processing Mapual and 2)
Michigan Department of Community Health’s policies and procedures for the
Medical Assistance Program contained in the manual, manual upciates, provider
bulletins, and other program notifications. The Michigan Medicaid Provider
Manual expressly states that applicable state and federal laws, rules, regulations,
and policies must be observed by participating pharmacies. |

Consequently, compliance with pricing laws, rules, regulations, énd policies
is highly relevant to whether a claim for Medicaid payment is false. Section 13 of
the Pharmacy Chapter of the Medicaid Manual describes reimbursement limits,
including usual and customary charges, product cost payment limits, and maxiinum
allowable costs. Pricing involves determination and verification of averagé

~ wholesale price (AWP), maximum allowable cost (MAC), and other factors. It is




noteworthy that the Pharmacy Provider Enrollment & Trading Partner Agreement

| includes, in paragraph 10, a condition that a provider must include a clauée in all of
its contracts allowing authorized state or federal government agents access to the
subcontractor’s aécounting records and 6ther documents needed to verify the nature

and extent of costs and services furnished under the contract.

A. Pharmacy providers expressly certify Medicaid claims.

Pharmacy providers expressly certify, as a condition of payment, that their
claims are true, accurate, and do not contain untrue, misleading, or deceptive
informétion. 'i‘he MDCH must ensure that claims against the program are timely,
substantiated, and not false, misleading, or deceptive and that the state is a
' prudent buyer. MCL 400.111a(3). A “prudent buyer” is defined in the statute as “a
purchaser who . . . [s]eeks to economize by minimizing cost.” MCL 400.111a(4)(c).

To effectuate this mandate, MCL 400.111b(17) makes it a “condition of payment for
services rendered to a medically indigent individual” that the provider “sﬁall certify -
that a claim for payment is true, accurate, prepare_d w’ith the knowledge and
consent of the provider, and does not contain untrue, misleading, or deceptive
information.” This provision furfher gtates that th_e provider’s certification “shall be
prima facie evidence that the provider knows that thé claim or claims are true,
accurate, prepared with his or her knowledge and consent, do not contain misleading
or deceﬁtive information, and are filed in compliance with the policies, procedures,

and instructions, and on the forms established or developed under thisact ....” Id.

(emphasis added).




This ‘certiﬁcation is mandated by federal regulaﬁon. Specifically, 42 CFR
455.18 i‘equires “all provider claim forms” to include, in bold, the following
statements (or alternate wording specifically approved by the Regional HCFA

Adminigtrator):

(1) “This is to ceftify that the foregoing information is true,
accurate, and complete.” -

(2) “T understand that payment of this claim will be from |
Federal and State funds, and that any falsification, or
concealment of a material fact, may be prosecuted under Federal

and State laws.”

The Aregulation requires this language (or a reference to it if they appear on the back
of the form) to appear “imfnediately preceding the claimant’s signature.” 42 CFR
455.18. |

This condition of payment, a critical component of the State’s efforts to
- ensure Medicaid’s cost containment andAcontinued viability, is reinforced in the
Medicaid Provider Manual, Chapter on General' Information for Providers, Section
10.7, titled “Claim Certification™: “Providers certify by signature _that a claim is
true, accurate, and contains no false or erroneous information.”

That is not the only place pharmacies are required to certify the accuracy of
claims. Pharmacy providers must enroll with First Health Services Corporation (a
fiscal intermediary for the Michigan Departmént of Community Health) in order to
submit claims for paymgnt by Medicaid. Pharmacy Provider Enrollment & Trading -
Partner Agreément, a copy of which i's. attached hereto in Exhibit A. (See als.o,
https://michigan.fhsc.c.:om/Downlo'ads/RxEnroIlment_MSA1626-2012 10.pdf) The

first paragraph of the Conditions and Provisions of the Agreement they must sign to -




enroll states: “.I repfesent and certify as follows:. . ..” Id. (emphasis added). The
pharmacy provider certifies that before billing fof any pharmacy services rendered,
the provider will read the Michigan Medicaid Provider Manual and the First Health
Claims Processing Manual. The provider also agrees to comply with the terms and
conditions of participation set forth in the Manuals and MDCH’s own policies and
procedures for the Medical Assistance Program coﬂtaine‘d in the Manual, updates,
provider bulletins, and other program notifications. “Pharmacy Provider
Em'ollment & Trading Partner Agreement,” paragraphs 6, 13.) The application

form emphasizes in bold type:

BY SIGNING THIS AGREEMENT, I ASSERT THAT I
HAVE READ AND AGREE TO THE PHARMACY
PROVIDER ENROLLMENT & TRADING PARTNER
AGREEMENT - CONDITIONS AND PROVISIONS.

Furtherniore, a Medicaid provider is required promptly to notify the director
of the Medicaid prograin of a payment it is not entitled to receive, or if the payment
exceeds the proper amount. Prompt notification is required and the provider must
.repay the overpayment. MCL 400.11113(16).

.In short, these s_tatutory; policy, and contractual conditions all mandate that
clélims submitted for payment by Medicaid are exﬁresély certified as being true and
~ accurate, and not based on false or misleading information. There is no need to
resort to an “implied” certification theory in this case. The case law cited by
Defendants is unpersuasive and inconsistent with a significant body of case law

holding that violations in the chain of causation render a claim non-payable and




therefore false under the federal false claims act.! Most of the “implied
certification” cases decided by the federal courts have involved kickbacks.
Kickbacks are not alleged in this case, and it is the pricing practices of the
Defendants that render their Medicaid claims fglse and untrue.

Deflecting attenﬁo_n from the i)ricing requirements, the Defendants focus on
thel first section of MCL 333.17755, which addresses_ the pharmacists’ substitution
'of generic drugs. But the allegations of the Relator’s complaint and the crux of her
~ arguments boi;h focus on the Defendants’ violation of the second section, which
address the pricing -of generic drugs and the cost to third party payers, including the
Michigan Medicaid program. The second section states:

(2) If a pharmacist dispenses a generically equivaient drug pfoduct,

the pharmacist shall pass on the savings in cost to the purchaser or to

the third party payment source if the prescription purchase is covered

by a third party pay contract. The savings in cost is the difference
between the wholesale cost to the pharmacist of the 2 drug products.

- [MCL 333.17765(2) (emphasis added).]

See, United States ex rel Duxbury v Ortho Biotech Products, LP, 2009 W1 2450716
(CA 1, 2009) (false claims/kickback case where defendant did not itself submit false
claimg but through defendant’s illegal kickbacks false claims were submitted by
medical providers for reimbursement of defendant’s drug products); United States v
Rogan, 517 F3d 449, 452 (CA 7, 2008) (upholding False Claims Act liability of
defendant based on knowing violation of anti-kickback provisions and submission of
Medicare claims); In re Pharmaceutical Industry Average Wholesale Price
Litigation, 491 F Supp2d 12, 18 (D Mass, 2007); United States ex rel McNuit v
Haleyville Medical Supplies, 423 F3d 1256 (CA 11, 2005); United States ex rel
Kneepkins v Gambro Healtheare Inc, 115 F Supp2d 35 (D Mass, 2000); United
States ex rel Barrett v Columbia/HCA Healtheare Corp, 251 F Supp2d 28 (DDC,
2003); United States ex rel Pogue v Diabetes Treatment Centers of America, 238 F
Supp2d 258, 264 (DDC, 2002); United States ex rel Augustine v Century Health Serv,

289 F3d 409 (CA 6, 2002).




A pharmacy cannot make a greater gross profit on the sale of a generically
equivalent drug product than it does on the brand name version of the drug.2
Consequently, compliance with MCL 333.17755(2) goes to the essence of the
p.har_macy provider’s right to receive payment from the Medicaid program. By
submitting a claim for payment for dispensing generic drugs, the pharmacist is
expressly certifying that it has complied with MCL 333.17755(2), and is indeed
passing on to Medicaid any savings in cost when the generic drugs are dispensed. If
Defendants are not passing along the savings in coét, then they are concealing
material facts regarding their profits and overcharging Medicaid. Therefore, the

express certification that accompanies the submission of their claims is false. MCL

400.602(c) and (d).

B. Even if the provider’s representation is deemed to be implied,
such a false representation constitutes a false claim.

The Court of Appeals did not adopt an “implied certification” thebry; rather,
the Court stated that the “defendants’ presentation of claims for payment impliedly
represents to purchasers and payees that defendants are passing the savings in

cost, if any, when generic drugs are dispensed.” COA Op 20. Buteven if the

2 Nothing in the language of section 17755(2) supports Defendants’ argument that a
substitution transaction occurs within the meaning of the statute only in those
situations in which a pharmacist dispenses a generic drug when a brand name was
prescribed. The plain language of the section makes clear that the legislature
intended the section to apply when a generic drug is dispensed regardless of
whether a brand name drug was prescribed. There would be no logical or policy
reason for the State to be entitled to savings on generic drugs only in those
situations where the physician prescribes a brand drug.




provider’s representation is deemed to be implied, not express, the State urges the
Cqurt to uphold the Court bf Appeals’ decision, which is in line with the decisions of
many jurisdictioﬁs holding that valid pricing is an implied condition of payment.
COA Op 20.

The crux of the “implied certification” theory is that the claim may be deemed
legally félse where it implicitly, but falsely, represents compliance with all
conditions that are relevant to the government’s decision to pay the claim. The
implied certification theory bégins from the fact that it is often especially difficult
for the Govérnﬁlenil; to detect breaches of coptract or material violation of statutes or
regulations by government contractors, The MFCA addresses this problem by
allowing the government to contract for effective duties to cooioerate, in the form of
certifications of compliance backed by extra.compensatory remedies. As the Court
of Appeals noted, for a pharmacist to be entitled to payment for generic drugs that
it dispenses, the amount charged must be in compliance with section 17755(2).
COA Op 20. That is, “but for” the pharmacist’s compliance with the rules and
regulations regarding, among other things, generic drug pricing, the pharmacist’s
claims w-ould not qualify for payment.

The Court of Appeals concluded that concealing material facts regarding the
profits they are realizing from the sale of generics and omitting this material fact is
deceptive. Defendants’ presentation of claims for payment “impliedly represents”. to
purchasers and fhird party payers that defendants are passing on the savings in

cost, if any, when generic drugs are dispenses. COA Op 20. When pharmacies

10




violate the terms of section 17755(2), and then submit claims to Medicaid, seeking
payment for dispensing generic drugs, they are omitting a material fact—they .did
‘not pay the full cost for which théy are seeking reimbursement. ’i‘he omission leads
Medicaid to believe the state of affair is something other than it actually is.

| As the Court of Appeals noted, nothing in the MFCA requires an affirmative
misrepresentation for a claim to be considered false; neither the HIFCA, nor the
MFCA definition of “false claim” requires an affirmative act, and none should be
read into the plain statutory language. COA Op 20. As the Michigan Court of
Appeals has stated, “[ilndeed, if a defendant contractually agrees to abide by billing
procedu\res and has access to the applicabie manuals and documentation contmlling
~ those procedures, deviations from the established pr(;cedures are presumed to be
intentidnal or pI.'OVide evidence that the defendant kﬁew thé submittéd claims were
false.” People v Orzame, 224 Mich App 551, 560; 570 NW2d 118 (1997).

By complying with statute, the Enrollment Agreement, the Medicaid Manual
and the certiﬁcafions required thereunder, enrolled Medicaid PfoViders commit to
submitting only true énd accurate claims to Medicaid. When they submit inflated
claims, the accompanying representation—whether deemed express or implied—is

false. See, United States v Kmart Corp, 2013 WL 5615747 (SD 111 Sept 18, 2013).
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II. MFCA remedies are always available in a qui tam action based on
the filing of false claims,

A.  Qui tam actions exist t0 aid in fighting fraud.
Michigan’s Medicaid False Claim Act is modeled after the Federal False
-Claims Act, 31 USC § 3729, et seq, which was originally enacted in 1863 durihg the
Civil War, to fight rampant fraud against the federal government and Union troops.
A key to its success was its “gui tam” jﬁrovisions, which allow private citizen
whistleblowers (“relators”) to sue on behalf of the United States and share in its
recovery. This provision is aimed at establishing a law enforcement “partnership”
between federal law enforcement officials and private citizens who learn of fraud
against the government. The prospect of a reward is an important ﬁleans of-
inducing private parties who are uniquely armed Wﬁ:h information about félse
cléims to come forward with that information. Thoserstates deemed to have a False
Claims Act that complies with the provisions of seption 1909 of the Social Security
Act, and felevant amendments thereto, receive a 10% increase in their share éf any
amounts recovered under such law.

Under 42 USC 1396b(q), a state’s “Medicaid Fraud Control Unit” is charged
with “conducting a statewide program for the investigafion and prosecution of
violations of all applicable state laws regarding any and all aspects of fraud in
connection with . . . any aspect of the provision of medical assistance and the
activities of providers of such assistance under the State [Medicaid] plan. . ..” By
allowing private citizens to bring an action on behalf of the State, the MFCA

provides an incentive to those who are in a particularly good position to understand
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how a fraud is being perpetrated by a particular provider to bfing that schéme to
Light. MCL 400.610a.

Once the qui tam relator brings an action on behalf of the State, the Attorney
General’s Ofﬁce investigates the allegations. The Attorney General may then
choose to intervene in the action, in which case it then has primary control over
prosecuﬁon of the case. Even where the government declines to intervene—as
Michigan did here—it may choose to intervene at a later date. MCL 400.610a.

r‘I‘he MFCA does not reach all forms of deception, but only that which tai'gets
the government fisc. The Relator’s allegations, that violation of MCL 333.17755(2)
lconstitutes a false claim under the MFCA, pertain not to the pharmacist’s conduct
in éubstituﬁng generics, but rather to their conduct in failing to pasé along the
savings when submitting claims for payment by Medicaid. The MFCA attaches
liabilitjf not to the underlying activity, but to the fraudulent claim for pajmient.

| What constitutes the MFCA offense is the knowing presentation of a claim
that is either fraudulent or simply false. A broad arra& of scenarios can cons-titute
MFCA violations, including up-coding by physicians, kickbacks by pharmaceutical
- companies or hospitals, off-label marketing, or ove_rcharging Medicaid for any
gervice, phal;maceutical, or itemqf durable medical equipment. All of these
providers’ health care practices are regulated in some way by dthef state and/or
federal bodies. Notwithstanding the applicability of ﬁhese other regulationé to

providers in their role as medical practitioners, the MFCA and the remedies
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“available thereunder are also applicable to the providers in their role as Medicaid

- claimants.

B. The administrative sanctions of the Public Health Code are not
exclusive and do not displace the Attorney General’s authority.

Part 161 of the Michigan’s Public Health Code addresses the rules and
regulations applicable to the conduct of health professions, including that of
pharmacists. The Board of Pharmacy is empowered under MCL 333.17 722,l among
other things, to regulate, control, and inspect the character and standard of
pharmacy practice. To that end, the disciplinary subcommittee may under MCL
333.17768, fine, reprimand, or place on probation, deny, limit, suspend, or revoke a
person’s license or order restitution (;1' community service.

Defendants argue that the remedy for violation of section 17755(2) is limited
to the administrative remedies provided in section 17768. Such a statutory
construction is not supported by a plain reading of the statute. Nor \would‘it make
sense, since the PHC and the MFCA address separate irnj,uriés to different parties.
See, US ex rel Augustine v Century H‘ealth‘ Serv, 289 F3d 409 (2002).

Unlike the MFCA, the Public Health Code is concerned with regulating
activities 1‘e1ated to fhe practice of health profeésions by a licensee—not with
ferreting out and prosecuting the provider’s false Medicaid claims, MCL 333.16221.
LARA is empawered to investigate activities of health praqtitioners and to impose

ohly certain specified sanctions, where appropriate. MCL 333.16104(2), MCL

333.17768.
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There is no mechanism under LARA’s statutory scheme by which the
Attorney Generﬁl, or an individual acting on behalf of the State; can bring an action
against a provider for false claims. Neither is there a mechanism for encoura-ging
individuals to expose fraud that they disclover due to their insider knowledge or
information.  Consequently, to make édministrative sanctions under the PHC
exclusive would be to usurp the role of the Attorney General in fighting fraud
through enforcement of the MFCA and would preclude it from initiating an action.

Congress envisioned prosecutions uhdér state law for Medicaid fraud;

42 USC 1396b(q) defines the term “State Medicaid Fraud Control Unit,” and sets
forth nﬁmefous criteria that must be satisfied for an enﬁity to qualify as such a unit.
For an entity to be designated a state Medicaid Fraud Control Unit it must
investigate and prosecute violations of all applicable state laws “regarding any and
all aspects of fraud in connectibn with (A) any aspect of the provision of medical
assistance and the activities of providers of such assistance . .. and (B) . .. any |
aspect of the provision ‘of health care services and activities of providers of such
services under any Federal health care program.” 42 USC 1396b(q) (emphasis
added).

- The Attorney General is empowered to prosecute _those committing MFCA
violations, notwithstanding the fact that such providers are subject 1_20 other
government regulatory provisions. For example, notwithstanding that dentists’
practices are also under the regulatory authority of LARA, thé State had authority

to prosecute a dentist in People v Kanaan, 278 Mich App 594, 7561 NW2d 57 (2008),
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and to prosecute physicians in both In re Rucker, 121 Mich App 798, 329 NW2d 510
(1982), and People v Orzame, 224 Mich App 551, 570 NW2d 118 (1997), for
submission of fraudulent Medicaid claims. |

Moreover, nothing in the plain language of the Public Health Code makes its
administrative sanctiong exclusive. Where, as here, i3he statutory language is clear
and unambigﬁous, judicial construction is neither necessary nor permitfed. Sun
Valley Foods Co v Ward, 460 Mich 200, 236, 596 NW 2d 119 (1999). A court must
“look to the object of the statute and the harm it was desigﬁed to remedy and apply
a reasonable construction in order to accomplish the statute’s purpose. Particular
provisions should be read in the context of the entire statute to pl;oduce a
harmonious whole.” ABC Supply Co v River Rouge, 216 Mich App 396, 398, 549 NW
2d 73 (1996). If judicial construction .of the Code is apprppriate, it is plain that the
those administrative sanctions must Be viewed as furthering the mandate of the
Board in protecting the public’s health, safety, and welfare, not in protecting the
State’s fisc by detecting and prosecuting Medicaid fraud.

If the plaintiffs (including the State of Michigan as a party in interest) must
look 1:6 the administrative sanctions of the Public Health Code as their exclusive
means of redress, then, :"m effect, they are left with no redress. The sanctions
available to the Board are inadequate to discourage fraud, since they do nothing to
discoﬁrage proyiders from overcharging Medicaid, and then, if caught, simply

paying the restitution or administrative fines.
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In contrast, the Medicaid False Claims Act creates an incehtive for insiders,
such as relators, and at the same time discourages fraud By allowing for the
imposition of per claim monetary penalties, and for the award of triple damages,
interest, fees, and costs. MCL 400.612. In addition, the MFCA encourages the
exposure of fraud by protecting anyone who files a lawsuit under the Act from being

fired, demoted, threatened, or harassed by their employer as a result of filing a false

claims act lawsuit.

In sum, _nothing in the language of the Public Health Code restricts a private
party from bringing an action under the MFCA where violations of MCL 333.17755
result in falée claims being submitted for payment by the Medicaid program. And -
nothing in the language of the Code can be construed as making the sanctions -
available thereuﬁder the exclusive means of redress when a pharmacy violates MCL
333.17755(2) by failing to pass along its generic drug savings to Medicaid and
instead presenting inflated claims. Indeed, it is the mandate and function of the
Department of the Attorney General to detect énd fight Medicaid fralid through
enforcement of the MFCA-—including ifs qui tam provisions—irresﬁective of the fact

that LARA regulates certain aspects of the pharmacist’s practice.
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CONCLUSION

The Attorney General urges the Court to reject Defendants’ argument that
overcharging Medicaid for generic drugs does not result in a false claim under the
Medicaid False Claim Act. Pricing is an essential component of the Medicaid
pharmacy claim and must be based on true and accurate information and reported
in conformity with statute, rules, and policy. Further, pharmacy providefs
expressly certify their claims will be true and accurate and are not based on false
information.

Where breach of section i77 55(2) of the Public Health Code resultsin a |
provider submitting to Medicaid false and inﬂated claims for generic drugs, a claim
may be brought under the Medicaid False Claims Act, Nothing in the PHC
precludes the use of MFCA remedies where alprovider has submitted false claims or
committed Medicaid fraud. Moreover, the MFCA is precisely the appropriate
mechanism for ferreting out such false claims, as it provides an incentive to
industry insiders to bring such false claims to light on behalf of the State, allows for
restitution to the State, and permits the imposition of per-claim monetary penalties
that discourage such fraud. Regulatory breaches that result in Medicaid being

ox}ercharged are best addressed through the enforcement mechanism provided by

the MFCA.
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Michigan Department of Community Mealth

Pharmacy Provider Enrollment & Trading Partner Agreement

Aftached is the Pharmacy Provider Enroliment & Trading Partner Agreement (MSA-1626} used by the Michigan
Department of Community Heaith (MDCH) Pharmacy Benefits Manager (PBM), First Health Services Corporation (FHSC)
to enroll pharmacies Into the Fee-For-Service {(FFS) Programs for Medicaid, Children's Special Health Care Services,

Adult Benefits Waiver, Maternity Outpatient Medical Services, and Plan Firstl,

It Is very important that you update your information with the Natlonal Council for Prescription Drug Programs (NCPDP).
NCPDP is the clearinghouse that provides pharmacy contact information to FHSC and ultimately to MDCH. The web
address for NCPDP Is https:/fwww. ncpdponlme org.

To recetve Electronic Funds Transfer (EFT) payments you must complete the FHSC Electronic Funds Transfer (EFT)
Authorization form. You must contact the FHSC Provider Enrollment Department at 804-965-7618 to obtain this form.

if you are an out-of-state/beyornd borderland pharmacy requesting enroliment in the Michigan Medicald Program, see
additlonal enroflment information for out of state providers at www.michigan.thsc.com >> Providers >> Provider Forms >>

QOut of State Bifhnq !nformatton

The effective date of enroliment for a pharmacy provider Is the date you sign the Agreement (license permitting) shouid
FHSC receive the Agreement and all required documentation within 30 days of the signature date. Effective
dates for some pharmacy providers are determined by certification reguirements or other approval dates. A pharmacy
may request retroactive enroliment in writing. This request must contain a valid reason for refroactive enroliment. The
retroactive written request must accompany this Agreement. Approval for retroactive enroliment is not a waiver for any
claim(s) not submitted within the Michigan Medicaid Program biliing guldefines. ,

You will be notified when your Agreement has been processed/approved via a fax form *Michigan Medicald Provider
Enroliment Confirmation” which will contain your Medicald enrollment information.

[fyou have questions concerning enroliment, please contact the FHSC Provider Enrollment Depariment at
{804} 965-7619 or (804) 965-7748 or via e-mail HWTune@fhsc.com.

First Health Services Corporation
Michigan Medicaid — Provider Enrollment Department
4300 Cox Road
Glen Allen, VA 23060

The Michigan Department of Community Health is an equal opportunity employer, services and programs provider.
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Pharmacy Provider Enrollment & Trading Partner Agreement
Conditions and Provisions

IMPORTANT

« Trading Pariner Provisions apply to all electronic billers.
Either party, upon thirty (30} days written notice, may cancel this Agreement,

In applying for enroliment as a provider or'tradlng partner with First Health Services Corporation (FHSC) (and programs
for which the Mlchlgan Department of Community Health (MDCH}) is the fiscal intermediary), | represent and cemfy as

follows:

1
2,

10

11

12,

13.

14.

MSA-1626 (05/08)

The applicant and the employer certify that the undersigned have the authority to execute this Agreement.

Enroliment in the Medical Assistance Program does not guarantee participation in MDCH managed care programs
nor does it repface or negate the contract process between a managed care entity and its providers or subcontractors.

All information fumnished on this Pharmacy Provider Enroliment & Trading Partner Agreement is true and complete.

The providers and fiscal. agents of ownership and control information agree to provide proper disclosure of provider's,
owner's and other person's criminal convictions related to Medicare, Medlcald or Title XX involvement. [42 CFR

455.100}

| The applicant and the employer agree to prawde proper disclosure of any criminal convictions related to Medicare

{Title XVIII), Medicaid (Tltle XIX), and other State Health Care Programs (Title V, Tltle XX, and Title XX} involvement.

[42 CFR 455.106 and 42 U.8.C. § 1320a-7]

Before billling for any pharmacy services that | render, | will read the Michigan Medicaid Provider Manual from the
Michigan Department of Community Health (MDCH) and the First Health Claims Processing Manual. | also agree to
comply with: 1) the terms and conditions of participation noted in the Manuals; and 2) MDCH's policles and
procedures for the Medical Assistance Program contained in the manual, manual updates, provider bulletins and

other program notifications.
1 agree to comply with the provisions of 42 CFR 455.104, 42 CFR 455.105, 42 CFR 431,107 and Act No. 280 of the
Public Acts of 1939, as amended, which state the conditions and requirements under which participation with MDCH

is allowed.
| agree to comply with the requirements of Section 6032 of the Deficit Reduction Act of 2005, codified at

“Section1902(a)(68) of the Social Secunty Act, which relates to the condlilons and requirements of “Employee

Education About False Claims Recovery.”

! agree that, upon request and at a reasonable time and place, | will aliow authorized state or federal government
agents to inspect, copy, andfor take any records | maintain pertaining to the delivery of goods and services to, or on
behalf of, a MDCH beneficiary. These records also include any service contract(s) | have with any bifling .
agent/service or service bureau, billing consultant, or other healthcare provider.

] agree to include a clause in any contract | enter into which allows authorized state or federal government agents
access to the subcontractor's accountlng records and other documents needed to verify the nature and extent of costs

and services furnished under the contract.
| understand that payment for services bllled under my provider identification number will be made directly to me,

uniess ltem 18 (below) applies.
I am not currently suspended, terminated, disbarrad, or excluded from the Medical Ass;stance Program by any 'state

or by the U.8. Department of Health and Human Services.

| agree to comply with all policies and procedures of the MDCH when billing for services rendered. | also agree that

disputed claims, including overpayments, may be adjudicated in administrative proceedings convened under Act

No. 280 of the Public Acts of 1939, as amended, or In a court of competent jurisdiction. | further agree to reimburse
the Medical Assistance Program for all overpayments, and | acknowledge that the Medicald Audit System, which uses
random sampling, is a reliable and acceptable method for determining such overpayments,

| agree to comply with the privacy and confidentiality provisions of any applicable laws governing the use and
disclosure of protected health information, including the privacy regulations adopted by the U, 8. Department of Health
and Human Services under the Health Insurance Portability and Accountability Act of 1996 (HIPAA), and Public Acts
104-191 (45 CFR Parts 160 and 164, Subparts A and E). | also agree to comply with the HIPAA security regulations,
as applicable, for electronic protected health information {45 CFR Parts 160 and 164, Subparts A and C). 1will abide
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by the Trading Partner section of this Agréement, and the HIPAA regulations regarding electronic transactions and
code sets, as applicable. (45 CFR Parts 160 and 162).

15. This Agreement shall be governed by the laws of the State of Michigan and applicable federal law including, but not
limited to, the Health Irisurance Portability and Accountability Act of 1996 (HIPAA).

16. The provisions of this Agreement are severable. If any provision is held or declared to be illegal, invalid or
unenforceable, the remainder of the Agreement will continue in full force and effect as though the illegal, invalid or
unenforceable provision had not been contained in this Agreement. , :

" 17. Failure or delay on the part of elther party to exercise any right, power, privilege, or remedy in this Agreement will not
constitute a waiver. No provision of this Agresment may be waived by either party except in writing, signed by an
authorized representative of the party making the waiver.

Pharmacy Provider — Employer/Employee Conditions

18. The applicant is employed by the business listed, now referred to as the "employer”, to provide Medical Assistance
Program services to eligible beneficiaries at the service address listed.

19. The employer shall use the applicant’s Pharmacy provider identification number assigned at the service location
when billing for pharmacy services provided by the applicant to eligible beneficiaries,

-20. The applicant, as a condition of employment, agrees that the employer shall directly receive the payments made in
his/her name by the MDCH for services billed and paid for eligible beneficlaries.

21. The empioyer and the applicant shall advise MDCH within thirty (30) days after any changes In the employment
relationship.

22. The employer and the applicant agree to be jointly and severally iiable for any overpayments billed and paid under
Act No. 280 of the Public Acts of 1939, as amended, for services provided by the applicant to eligible beneficiarles.

Trading Partner Provisions

The MDCH/FHSC and its Trading Partner desire to facilitate the exchange of pharmacy transactions (“Transactions™) by
electronically transmitting and receiving data in agreed formats in substitution for conventional paper-based documents.

1. Companlon Documents; Standards; Other Documentation.
MDCH makes available certain inbound and outbound Electronic Data interchange (EDI) fransaction sets/formats and
associated versions. From time to time during the term of this Agreement, FHSC may modify supported fransaction
sets/formats. In submitting Transactions te FHSC, Trading Partner agrees to conform to FHSC-issued provider
publications and FHSC Payer Specifications as amended from time to time. The FHSC Payer Specifications for
Michigan Medicaid, incorporated by reference herein, contain specific instructions for conducting each Transaction
and as such supplement Implementation Guides issued under the Standards for Electronic Transactions mandated by
the Health Insurance Portability and Accountability Act of 1996 (HIPAA) as amended. The FHSC Payer
Specifications for Michigan Medicaid are not intended to be complete billing instructions and do not alter or replace
applicable pharmacy guides or other pharmacy provider billing publications issued by MDCH or by other third party
payers. The Trading Partner agrees to comply with the requirements set forth in the applicable FHSC Payer
Specifications for Michigan Medicaid. The Trading Partner, or its vendor or other authorized technical representative
responsible for EDI software, will document Trading Partner information, data formats and related versions, trading
partner identifiers, and other information MDCH requires to receive and transmit specific Transactions supported by

FHSC.

2. Support.
As to software, equipment, and services assoclated with each party's performance under this Agreement, the parties

agree to provide support services sufficient for Transactions to be exchanged. Each party will assist the other in
establishing and/or maintaining support procedures, and will complete appropriate problem determination procedures
prior to contacting the other with a support related matter. The parties agree to use all commercially reasonable
efforts to avoid and resolve performance and unavailability issues. Each party will perform remedial action as
requested by the other to assist in problem resolution. Each paity, at its own expense, shall provide and maintain the
equipment, software, services, and testing necessary to effectively and reliably transmit and receive transactions.

3. Data Retention.
FHSC will log all Transactions for the purposes of problem investigation, resolution, and servicing. The Trading
Partner is responsible for maintaining and retaining its own records of data submitted to FHSC on behalf of MDCH.
Trading Partners wha are pharmacy providers will ensure that elsctronic pharmacy claims submitted to FHSC can be
readily associated and identified with the correct patient pharmacy recards, and that these records are maintained in a
" manner that permits review and for the time period as may be required by MDCH or other third party payer ‘

respensible for claim payment.
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4.

10,
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Proper Receipt and Verification for Transactions.

Upon proper receipt of NCPDP Standard Transactions, the receiving party shall promptly and properly transmit a
functional acknowledgement in return, unless otherwlse specified. The functional and interchange acknowledgements
must be accepted and reviewed, when appllcable, to confirm the receipt of a Transaction. The abillty to send or
receive functional acknowledgements is applicable only to NCPDP Standard Transactions. Addltionally, FHSC
originated outbound Transactions must be accepted and revlewed, when appropriate, to obtain FHSC's response to
speclfic Inbound Transactions. The acknowledging party does not attest to the accuracy of the data contained in the

transmission; rather, it only confirms receipt of the transmisslon.

Llability.
FHSC shall not be responslible to the Trading Partner nor anyone else for any damages caused by loss, delay,

rejectlon, or any misadventure affecting stich electronic information. In addition, FHSC shall be excused from
performing any EDI service or function, In whole or In part, as a result of an act of God, war, civil disturbance, court
order, labar dispute, or other cause beyond its reasonable control, including shortages or fluctuations in electrical
power, heat, light, or air conditioning. FHSC's sole liability to the Trading Partner, or to any other person or entity in

‘connection \;wth FHSC's responsibilities under this Agreement, shall be to reprocess informatlon supplied by the

Trading Partner or duplicate Information from a backup supplled by the Trading Partner upon FHSC's request, which
shall be the sole remedy against FHSC for claimed damage or injury of any nature. FHSC shall not be liable for any
indirect, special, or consequential damages arising out of any access, use, or any reliance upon, the EDI services
MDCH/FHSC provides to the Trading Partner. FHSC assumes no responsibllity for claims preparation, review,
informatlon accuracy, pricing, adjudication, payment, adjustment, accounting, reconclliation or any other matter
related to the claims transmitted for delivery to other third party payers. The Trading Partner agrees to defend,
Indemnify, and heold harmless FHSC, its Trading Partrers, officers, agents, employees, asslgns and successors from
and against any and all claims, losses, and actions, including all costs and reasonable attorney fees arising out of
electronic Transactions the Trading Partner submlts to FHSC on behalf of MBCH.

: Standard Transactions.

All Standard Transactlons, as defined by HIPAA will be conducted by the part|es using only code sets, data elements,
and formats specifled by the Transaction ruies and Instructions in the FHSC Payer Specifications for Michigan
Medicald. The parties agree that when conducting Standard Transactlons, they will not change the definition, data
conditlon, or use of a data element or segment In a standard, add data elements or segments to the maximum defined

data set, use any code or data elements that are either marked “not used” in the standard's implementation
specification or are not in the standard’s implementation speclﬂcatlon( ), or change the meaning or intent of the

HIPAA standards implementation specifications. ,

Testlng

All new Trading Partners wlll cooperate with FHSC upon request in testing processes prlor to submission of

productaon data. Existing Trading Partners will cooperate with FHSC upon request In testing processes for any.

changes in submission format prior to submission of production files. FHSC will notify the Trading Partner of the

effective date for production data after successful testing.

Data and Network Security.
The parties agree to use reasonable security measures to protect the integrity of data transmitted under this

Agreement and to protect this data from unauthorized access. The Trading Partner shall comply with FHSC data and
network security requirements which may change from time to time, and as may be required by the HIPAA security

regulations.

"Automatic Amendment for Regulatory Compliance,

This Agreement will automatically be amended to comply with any final regulatlon or amendment to a final regulation
adopted by the U.S. Department of Health and Human Services coricerning the subject matter of this Agreement upon

the effective date of the final regulation or amendment,

Miscellaneous.
Provisions 3 and 8 shall survive termination of this Agreement.

The Trading Partner will nofify FHSC of any changes In Trading Partner information supplied inciuding, but not limited
to, the name of the service bureau, billing service, reciplent of remittance file, or provider code at least 30 calendar

days prior to the effective date of such change.
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MDCH / FHSC ‘ To be completed by FHSC Staff only
PHARMACY PROVIDER | Provider 1D Number - Provider Type Eligi}l'oiliiy 'Er!egin Date
ENROLLMENT & TRADING PARTNER | —— —
) AGREEMENT , roup umber ocation Code llgl’bi ity ;End Date

NOTE: Review "Instructions™ (page 8) for detailed .information of this Agreement.

PROVIDER / APPLICANT INFORMATION

1. Business Name of Pharmacy (Parent Company) 2. Doing Business As
3. Applicant Name and Title 4. Phone Number. ’ 5. Fax Number
( ) - (- ) -
Note: All identification numbers require a phofocopy of documentation.
6. State License Number ; 7. Tax 1D Number/EiN Number - 8. State Tax ID Number 9. N.P.l. Number Applicant/Stare
10. NCPDP Number 11, DEA Number 12. Medicare Number

13.A  Classification of Pharmacy (Check one that applies.)

[0 <Chain (5 or more stores) [0 Independent (1 fo 4 stores)
13.B Pharmacy Business Type {Check ail that apply.} :
[0 Community/Retall O Mail Order [} Leng Term Care’ ’ O Veterans Health Administration
[0 Home Infusion O Institutional Pharmacy 1] Managed Care Pharmacy [ Clinic Pharmacy
[] - Specialty Pharmacy 1 Military Pharmacy [0 Compounding Pharmacy [ indian Tribal/Urban Indian Health Services
OO Franchise O Government O other (explain) -

14, Business Type (Check all that apply.) . )
O SoleProprietor [J  Non-profit [ Partnership [0 Corporation O 3408 [0  Government

SERVICE ADDRESS = . L 'BILLING ADDRESS -

15. Street Address (include suite number) 21. PO Box gr Street Address (include suite number)

16. City ‘ 17. Staie 18. Zip Code 22, City 23. State 24. Zip Code
19. Phone Number 20. County 25, Phone Number

{ ) - ext, ( ) - ext,

26. CORRESPONDENCE INFORMATION .

Contact Person Name E-mail Address . | Phone.Number

. ( ) - ext.

' PO Box or Street Address (include suite number) : City State Zip Code

If Trading Partner is a Provider who elects o receive an B35, and Unigue Receiver D or Name

Trading Partner uses multiple submitters, Trading Partner must
designate one recipient for all 835 electronic remittance advices.

27. AUDIT CORRESPONDENCE INFORMATION

| Audit Contact Name: | PO Box or Street Address {include suite number)
Phone Number ) City . State Zip Code
( ) - ext.

The Michigan Department of Community Health is an equal opportunity employer, services and programs provider.
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_NOTE: Include a photocopy of ownership and control interest docﬁmenés as required by 42 CFR 455.104.

28, Ownership Information, THIS IS REQUIRED. (List the individual owners. The owner's signature acknowledges
agreement with the CDndi'[lOﬁS and provisions-of the "F'harmacy Prowder Enrollment & Trading Partner Agreement".

Use page 7 for additiorial cwhnership information.) -

Cwner's Name Date of Ownership Percent Owned Cwner's Social Security Number

Print Name and Titls

I % .-

Signature Relatlonship to any owners (Ses instructions.} | Date Signed

" Print Name and Title

TR wl - -

Signaiure Ralaﬁnnship to any owners (See instrnictions.) | Date Signed

p lnterest Information. List ownership
(List the individual owners, Use page 7 for additional ownership information.)

Owner's Name Owner's Name

Entlty Name Entity Name

Entity Maillng Address (PO Box or Street, including suite nitmber) Entity Malling Address (PO Box or Street, Including suite number}

City State Zip Code " 3 City State Zlp Code

Entlty Federal Tax |dentification Number Phone Number Entlty Federal Tax Identification Number | Phone Number

() - Tl -

30. MANAGING EMPLOYEE [as defined by 42 CFR 455.101 (c)]

Print Name and Title Managing Employee's Soclal Security Number Dats Signed
' ' [

Signature

BY SIGNING THIS AGREEMENT IASSERT THAT | HAVE READ AND AGREE TO THE PHARMACY PROVIDER
ENROLLMENT & TRADING PARTNER AGREEMENT —~ CONDITIONS AND PROVISIONS.

{important: Facsimile signatures will not be accepted.)

31. Does any employee have Criminat Convictions relating to Title V,
Title XVII, Title X1X, Title XX or Title XXI?

O No O YES*
‘ * See "Instructions” for further details.

32. Signature of Applizant 33, Date Signed

Mail completed Agreement and required documentation to:

First Health Services Corporation

Michigan Medicaid - Provider Enroliment Depar‘tment
4300 Cox Rd.

Glen Allen, VA 23060

The Michigan Departmant of Community Health Is an equal opportunity employar, services and programs provider.
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USE THIS SHEET FOR ADDITIONAL OWNERSHIP INFORMATION. (MAKE PHOTOCQPIES AS NEEDED.)

-Agreement”.)

28. (continued} Ownership Information. THIS IS REQUIRED.
acknowledges agreement with the condltlons and prov:snons of the "F’harmac:y Prowder Enrollment & Trading Partner

(List the individual owners. The owner's signature

Signature

Print Name and Titlle

Owner's Name [ate uf Dwnership Percent Owned Dwner‘s Social Security Number
Print Name and Title '
I %| - -
Signature Refatinship to any owners {See instructions.} { Date Signed
‘ lPrint Name and Titie 7
1 % - -
Signature Relationship to any owners {See instructions.) Date Signed
Print Name and Title :
{ Y% - -
Relaticnship to any owners (See instructions.) | Date Signed

D/u - -

T

Signature

Date Signed

Relationship to any ewners (See instructions.)

and/or Medicare. (List the mdwldual owners. )

29. (continued) Ownership Interest Information. List ownershjp lnterest m other entities relmbursable by Medlcald

Owner's Name

Owner's Name

Entity Name

Entity Name

Entity Mailing Address (PO Box por Street, including suite number)

Entity Maifing Address (PO Box or Straet, including suite number)

City : State Zip Code

City State Zip Cade

Phone Number

() -

Entity Federal Tax Identffication Nurnber

Phone Number

)y =

Entity Federal Tax Identification Number

Owner's Name

Qwner's Name

Entity Name

Entity Name

Entity Mailing Address (PO Box or Street, including sulte number)

Entity Mailing Address (PO Box pr Street, including suite number)

City State Zip Code

City . State Zip Code

Phone Number

«( )y -

Entity Federal Tax Identification Number

Phone Number

) -

Entity Federal Tax ldentificailon Number

The Michigan Departrment of Community Health is an equal opportunity employer, services and programs provider.
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INSTRUCTIONS FOR THE PHARMACY PROVIDER ENROLLMENT & TRADING PARTNER AGREEMENT

PHOTOCOPIES OF THIS AGREEMENT MUST NOT BE USED T0 REQUESTENROLLMENT

This Agreement is to be completed by all eligible providers who wish to receive payment for services provided under the
programs for which the Michigan Department of Community Health serves as the fiscal intermediary.

An original Agreement must be submitted for each pharmacy provider renderlng services. NOTE: Photocopies of this -
Agreement (except page 7) will not be accepted.

TYPE or PRINT in BLACK INK.

ltem 1:
Hem 2:
Item 3:
ltem 4:
tem 5:

Item 6:

Print the business name of the pha?macy (or the parent company name) that is licensed in Michigan.
Print the name under which the pharmacy does business as.

Print the name of the individual and the individual's title who is completing this Agreement.

Print the phohe number of the business listed in ltem 2.

Print the fax number of the business listed in ltem 2.

Print the state license number of the business listed in ltem 2. A photocopy of the current state license mdst be
submitted with this Agreement for In-state, out-of-state, newly licensed, and limited/temporary licensed

" pharmacies.

Item 7:

Item 8:

ltem 9:

Item 10;

Hem 11:

Hem 12:

Hem 13A:
Item 13B:
ltem 14;

items 1_5-20:

Items 21-25:

ltem 26:

Item 27:

MSA-1626 (05/08)

Print the tax ID numberfemployer ID number (EIN} for the business listed in ltem 2. A photocopy of the tax [D
numben‘ElN number must be submitted with this Agreement.

Print the state tax |D number. A photocopy of the pharmacy state tax ED number must be submltted with this
Agreement. .

Print the NP1 of the business listed In Item 2. A photocopy of the NP must be submitted with this Agreement.
Print the NCPDP number of the business listed in Item 2. Each pharmmacy practice location must have its own
unigue NCPDP number. A photocopy of the NCPDP number must be submitted with this Agreement.

Print the DEA number of the busmess listed in Item 2. A photocopy of the DEA number must be submitted with
this Agreement.

Print the Medicare number for the buslness listed in ltem 2. A photocopy of the Medicare number must be
submitted with this Agreement.

Check the appropriate box for the classification of pharmacy that best describes your primary business.

Check the appropriate box(es) for the classification of pharmacy that best describes your pharmacy business type.

Check the appropriate box(es) for the business type. A list of 340B drugs ahd changes must be provided for
exclusion from the rebate process. (Nonprofit organizations do not complete ltems 28-29.) 7

Print the street address (include suite number if app[ibable), city, state, zip code, phone number & exteneion, and
county as the physical location of the business listed in Item 2.

Complete these ltems If you want checks, remittance advices, and IRS 1099 forms sent to an address other than
the service address. Print the street address or P.O. Box address, city, state, zip code, and phone number. -

Complete this section if you want letters, bulletins, etc. from Michigan Department of Community Health (MDCH)
sent to an address other than the service address. Print the contact person’s name, e-malil address, phone
number, street address or P.Q. Box, city, state, and zip code. Print the Unigue Receiver ID ‘'or Name that is
assigned to the business identified in ltem 7. All providers under that corporate Tax |dentification Number
{TINYEIN must indicate the same Unique Recelver ID or Name. This Unigque Receiver ID or Name will be the
entity that recelves the 835 Health Care Payment/Advice Transactions for providers under the same

TIN/EIN. ‘
Complete these ltems if a Corporate Entity wants fo receive notification on MDCH Audit Findings and Gross
Adjustments for individual pharmacies.
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INSTRUCTIONS FOR THE PHARMACY PROVIDER ENROLLMENT & TRADING PARTNER AGREEMENT

Item 28: Must be completed:

a. Complete this ltem for each individual having 5% or more ownership in the business identified in ltem 2. Each
‘ individual owner must print hisfher name and title, date of ownership, percentage owned, and social security
number. A signature and date signed for each individual owner is also required. List the relationship to any
person related to the owner or individual with a 5% or more controlling interest (i.e., spouse, parent, child,
siblings, efc.). If additional space is needed, use Page 7. (Page 7 may be photocopied as needed to obtain
the information and signature for each individual owner,) Facsimile signatures will not be accepted.

b. Complete this item If not appiicable by printing "No individual and/or entity meets this requirement™ in the
Print Name and Title field. A confirmation signature and date from authorized individual listed in item 32.

Item 28: Must be compieted:

a. Complete this Item for each individual listed in ltem 28 who also has ownership interest in other entities
reimbursable by Medicaid and/or Medicare. If additional space is needed, use Page 7. {Page 7 may be
photocopied as needed to obtain the information for each individual owner.)

b. Complete this item if not applicable by printing "No |ndividu§l and/or entity meets this requirement” in the
Owner's Name fleld. A confirmation signature and date from authorized individual listed in item 32, -

ltem 30: The Managing Employee as defined in 42 CFR 455.101 (c), of the business listed in ifem 2 must complete th:s
Item. Print name, title, social security number, date signed and signature,

Item 31: Check the appropriate box if you have criminal conviction and sanctions relating to Title V, Title XVIII, Title XEX,
Title XX, or Title XX). Federal laws 42 CFR 455,106 and 42 U.5.C. § 1320a-7 require the State to collect criminal
convictions information related to Medicare {Title XVII), Medicaid (Title XIX), or other State Health Care Programs
(Title V, Title XX or Title XXi) for any person who has ownership or control interest, or is a managing employee of
the provider. If this applies, provide information and/or documentation on a separate page.

Items 32-33: The applicant (identified in Item 3) who can be held responsibie for the business listed in ltem 2 must sign and
date this Agreement.-

Retain a photocopy of the completed Pharmacy Frovider Enrollment and Trading Partner Agreement for your records.

Mail the completed Agreement and required documentation to:

First Health Services Corporation

Michigan Medicaid - Provider Enroliment Department
4300 Cox Rd.

Glen Allen, VA 23060
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